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State's highest court rules that marijuana odor can be part of evidence
for a search warrant
Aug 12, 2019, 2:18pm EDT

A new Supreme Judicial Court ruling could put increased pressure on illegal
marijuana sales in the state, as regulators work to grow the legal market for the
drug.

On Monday, the state’s highest court said that the odor of unburnt marijuana can
be part of — but not the sole reason — for probable cause to execute a search
warrant of a property — potentially giving police greater latitude in investigating
illegal marijuana operations.

“Here, the circumstances before the magistrate formed a complete picture of
which the overwhelming smell of unburnt marijuana was one factor,” the
decision states. 

The case has been remanded back before the District Court. 

The state has struggled to combat the black market for marijuana, given the slow rollout of recreational dispensaries in
the state. Nearly three years after voters opted to allow for marijuana to be sold for recreational use, just 22 such retail
shops have opened in the state.

The question of the search warrant grew out of a 2017 police search of an Amherst warehouse, when police cruisers
were on patrol and saw two cars parked suspiciously outside of a remote warehouse, according to the court decision.
A search of the vehicles’ registrations indicated that one owner had previous convictions over the past two decades
for both possession of marijuana and possession of marijuana with intent to distribute.

The officers walked around the windowless, cinder-block building and found that the ventilation vents were blocked
by plywood, and that new ventilation pipes were recently installed. Police also said they smelled an “overwhelming
odor of unburnt fresh marijuana.”

Officers contacted the owner of the building, who said he had rented the building to the defendant for the past year.
Police checked state records and found that neither Long nor the owner of the car had a medical marijuana card, nor
was authorized to grow marijuana under a hardship license. 

Officers received a search warrant, and found money, equipment to cultivate marijuana, and at least 50 pounds of
cannabis in the warehouse. 

Attorneys for Long argued that the search wasn’t warranted, given the lack of probable cause. 
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The Supreme Court previously found in a different case that the odor of marijuana wasn’t sufficient to allow police to
search a vehicle, finding that officers wouldn’t reasonably know by smell if the amount of marijuana in the vehicle was
over the ounce allowed under state law.

The new ruling establishes that while the smell of cannabis alone isn’t enough to constitute a search, it can be one
reason why a search is conducted. The judge cited the evidence of marijuana cultivation occurring in a place where it
wasn’t allowed under state law, and where no medical marijuana hardship cultivation licenses or cultivation licenses
had been given. While under Massachusetts law, individuals can cultivate up to six plants for personal use, the
commercial building also wasn’t a residence.

The warrant was strengthened by evidence of cultivation around the building, and the multiple convictions related to
marijuana possession and distribution.   

The ruling states that police are able to investigate marijuana possession only if it involves suspected illegal
activity. “As a result of these changes to the Commonwealth's marijuana laws, to obtain a search warrant for an offense
involving marijuana, the police are required to establish that they are investigating illegal marijuana possession or
illegal marijuana cultivation, not merely the possession, consumption, or cultivation of marijuana,” the judgement says.
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